
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Health-Chem Corporatlon

for Redeterninatlon of a Deficiency or Revision
of a Deterninatlon or Refund of Corporation
Franchlse Tax under Article 9-A of the Tax Law for
the  F isca l  Years  Ended 6 /30 /74  -  6 /30 /76 .

AFFIDAVIT OF I'IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conmission, that he ls over 18 years of age, and that on the
7th day of November, 1985, he served the wLthin notLce of DecLslon by certifled
nall upon Health-Chem Corporation, the petitLoner Ln the wlthin proceedlng' by
enclosing a true copy thereof in a securely sealed postpald lrrapper addressed
as f oll-ows:

Health-Chem Corporatlon
1I07 Broadway
New York, NY 10010

and by deposlting same enclosed in a postpald properl-y addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the petitioner
hereln and that the address set forth on said lrrapper is the last known address
of the pet l t loner.

Sworn to before me this
7th day of November, 1985.

ter  oat s
7 4Ipursuant to Tax Law sectlon



STATE OF NEId YORK

STATE TAX COMMISSION

In thc Matter of the Petltl-on
o f

llealth-Chen Corporatl.on

for Rcdeterminatlsn of a Deflclency or Revision
of a Detcrmination sr Refund of Corporation
Franchise Tax under Artlcl-c 9-A of the Tax Law
for  the  F isca l  Years  Ended 6130174 -  6130176.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, dcposcs and says that he ls an cnploycc
of the State Tax Corrmisslon, that he is over 18 years of age, and that on the
7th day of Novenbcr,  1985, hc served the withln not ice of Declsien by cert l . f led
mall upon Leon Hariton, the representativc of the petltloner in thc wlthl"n
procecding, by cnclosing a true copy thcreof in a sccurcly sealcd postpaid
rilrapper addresscd as follows:

Leon Haritsn
Touche Ross & Co.
1633 Broadway
New York, NY 10010

and by depositing same encloscd Ln a postpald propcrly addresscd wrapper ln a
post office under the exclusl,ve care and custody of thc United Statcs Postal
Service withl.n thc State of New York.

That deponent further says that the said addressee ls the rePrcscntatlvc
of thc petl"tioner herein and that the address set forth on sal"d rtrapper l.s thc
last known address of the representat ivc of the pet i t ioner.

Sworn to beforc ne this
7th day of November, 1985.

pursuant to Tax Law sect ion 174



S  T A T E  O F  N E I , I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 7, 1985

Ilealth-Chem Corporatlon
1107 Broadway
New York, NY 10010

Gentlemen:

Please take notice of the Decision of the State Tax Conmisston enclosed
herewith.

You have now exhausted your right of review at the adminlstrative level.
Pursuant t,o sectlon(s) 1090 of the Tax Law, a proceeding ln court to review an
adverse decl"sion by the State Tax Corrml-sslon may be lnstltuted onJ-y under
Articl-e 78 of the CiviL Practice Law and Rules, and must be con'menced ln the
Supreme Court of the Stat,e of New York, Albany County, within 4 months fron the
date of thls not ice.

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
wlth thls decision nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truJ-y yours,

STATE TAX COMMISSION

cc: Pet i t lonerrs Representat ive
Leon llariton
Touche Ross & Co.
1533 Broadway
New York, NY 10010
Taxl,ng Bureaurs Representative



STATE OF NE$I YORK

STATE TAX COMMISSION

In the l"latt,er of the Petl-tLon

o f

ITEALTH-CHEM CORPORATION

for Redeternlnatlon of a Deficiency or for
Refund of Corporatlon FranchLse Tax under
Artlcle 9-A of the Tax Law for the Fiscal
Years Ended June 30, 1974 through June 30,
1 9 7 6 .

I{trether the Audlt Division properly imposed a

interest on an overpayment of tax resulting from a

where petitioner flled on a conaol-idated basls for

an individual basls for state tax purposes.

DECISION

llnitation on the accruaL of

net operating loss carrYback

federal tax purposes, but on

Petl"tl"oner, Health-Chen Corporatlon, 1107 Broadwayl New York, New York

100f0, f lLed a pet i t ion for redeterminat lon of a def lc lency or for refund of

corporatl"on franchise tax under Artl.cle 9-A of the Tax Law for the flscal years

ended June 30, L974 through June 30, L976 (Fi le No. 47044).

A hearlng was held before Daniel- J. Ranalli, Ilearlng Offlcer, at the

offlces of the State Tax Conrmlssion, Two I'IorLd Trade Center, New Yorkr New

York, on Aprl l  3,  1985 at 1:15 P,M., with al l  br l"efs to be submttted by May 151

1985. Pet l t ioner appeared by Leon Harl ton, C.P.A. The Audit  Dlvis ion appeared

by John P. Dugan, Esq. (Lawrence A. Newman, Esq.,  of  counsel) .

ISSUE

to

an

FINDINGS OF FACT

1. Petitioner, Health-Chen Corporatiorlr I Delaware corporatLon quallfled

do buslness ln New York, fil-ed tineJ-y corporation franchise tax rePorts on

tndl, f idual basis for the f lscal  years ended June 30, 1974, L975, L976, 1977,
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1978 and L979. It reported taxable tncome for the fiscal- years ended June 30'

L974, 1975,1976 and 1979. Pet l t ioner f l led federal-  tax returns on a consol idated

basls as a member of an affil iated group of corporatlons during each of the

years in issue.

2. Pet i t ioner carr ied back net operat ing losses lncurred In L977 and 1978

to L974, 1975 and 1976 and f i led claims for a refund. Pet i t ioner also carr ied

forward a portion of the loss to the flscal year ended June 30, 1979 and flled a

refund clain. The Audit Dlvlsion granted petitionerts refund cLalns and lssued

refunds wlth interest. In comput,ing the interest on the overpayment of tax'

the Audit Division llnlted the amount of interest to be paid to the extent that

lnterest ceased accruing 18 months from the close of the taxable years for

whlch the net operat lng Losses occurred. As a result ,  the Audlt  DivisLon pald

pet i t ioner lnterest in the amount of $141434.59.

3. Petitloner argued that no limitatl"on on the accrual of lnterest rtas

provlded for in the Tax Law and filed clal-ms for refund of addttlonal lnterest

due fo r  the  f i sca l  years  ended June 30 ,  Lg74,  Lg75 and L976 to ta l l lng  $56,565.14 .1

The Audit DLvl-sion denled petitionerrs cLaims for refund of addltional interest

by a let ter dated June 22, 1983, which stated ln part :

"For periods ending June L974, June 1975 and June 1976, your l.nterest
was llmited to one year and slx months from the end of the loss year.
Sect ion 1088(d) of the Tax Law states in part  that i f  a claim for
refund, made by a Sub Chapter ttStt Corporation or a corporatlon whlch
fLLes as part  of  a federal  consoLidated group, is not f iLed wlth the
Tax Department \il ithin 18 months fron the close of the taxable year
for whlch the net operating loss occurs, interest will not accrue
after the conclusion of such perlod. Please f ind attach [sic]  a coPy
of our CT-8 cl-aln. On the back of thls form, the interest linitatlon
ls  s ta ted .  r l

An additlonal refund
carryforward to 1979
herein.

of $80.29 represent ing addlt ional interest on the
was also applied for but ltas not ralsed as an issue
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4. The Audlt  Divls ion malntains that al though sect ion 1088(d) does not

specl- f ical l -y refer to corporat ions that f l le on a consoLidated baels for

federal purposes and on an lndlvidual- basis for New York State purposes' the

law does not authorize refunds to these corporatlons for the applleation of net

operating loss carrybacks. In order to clrcumvent the inequities resultl.ng from

I-ack of authorlzatlon to allow refunds to consolldated fl"lers for net operatlng

Loss carryback claimsr the State Tax Commlsslon ruled that the provLslons that

apply to corporations flLtng individually would also apply to those corporations

that file as part of a consoLldated group for federal purposes and on an lndlvidual

basis for New York State purposes. The ruling eventually was incorporated in the

regulatt-ons. The Audtt Divlslon later inst,l"tuted a policy whereby f ederal

consol-idated filers who ftle lndlvldual-ly for state purposes would be treated

in the same fashion as Subchapter S corporatlons for the purposes of the

l lni tat ion on accrual of  interest under sect ion 1088(d) of the Tax Law.

CONCLUSIONS OF LA}.l

A. That sect lon 208.9(f)  of  the Tax Law al lows a net oPerat lng losg

deduction which ls "presumably the same as the net operating loss deduction

allowed under section one hundred seventy-tno of the internal- revenue code of

nineteen hundred flfty-four, or whlch would have been allowed lf the taxPayer

had not made an election under subchapter s of chapter one of the internal

revenue code.. . t t .  A corporat ion whlch reports as part  of  a consol ldated group

for Federal income tax purposes but on a separate basls for purposes of article

9-A conputes lts net operating Loss deductlon as lf it were flLtng on a Beparate

basls for Federal-  lncome tax purposes. 20 NYCRR 3-8.f(a).

B. That sectton 1088(d) of the Tax Law provldes:
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ttFor purposes of thl"s sectton, lf any overpaynent of tax lnposed by
artlcle nine-a results from a carryback of a net operating loss or a
net capitaL loss, such overpa1rment shall- be deemed not to have been
made prior to the close of the taxable year tn which such net operatlng
loss or net capital  Loss ar ises. In the case of a taxpayer whlch hae
made an electlon under subchapter s of chapter one of the internal
revenue code, where an overpayment of tax results from a carryback of
a net operatlng loss arlsing ln a taxable year ending on or after
December thirty-first, nl.neteen hundred seventy-slx, or from a
carrybaek of a net capital l-oss arising in a taxable year endlng on
or after December thtrty-first, nineteen hundred elghty-one, unless a
claim for refund based on such overpa)ment has been fLled wlthl.n a
perlod ending twelve months and one hundred eighty days subseguent to
the last day of the taxable year ln which the net operating loss or
net capital loss arises, lnterest on any resultlng refund or credl"t
shaLl cease to accrue upon the concLusion of such perlod.t t

C. That the second sentence of sect ion 1088(d) referr lng to Subchapter

corporati.ons was added by Chaptet 24O of the Laws of L976. The purpose of the

blll was to place Subchapter S corporations on an equal footlng wl-th other

corporatl.ons subject to the franchise tax on busl.ness corporatlons with respect

to the cutoff of lnterest payable on overpa)rments arlslng from net operating

loss carryback deductions. The ultl.rnate purpose of the bill rtas to reduce such

lnterest payments by providing for a restriction on the right

simllar to the

franchlse tax.

one which appl-les to other corporatLons subJect

N.Y.  Leg ls .  Ann. ,  1976,  p .  326.  Under  sec t lon

Eo interest

to the corporation

6411 o f  the

Internal- Revenue Code, a corporate taxpayer may flle an applieatlon for a

tentatlve carryback adJustment on or after the date of fil ing of the return for

the loss year and wlthin a perl.od of L2 months from the end of such taxable

yeat. In the case of an appl-l"cation for a tentatlve carryback adJustment, the

Internal Revenue Service must make lts determl"natlon of overpaynent rtithln 90

days from the date of fll lng of the application or the last day of the month

contalning the Last date prescrlbed by law for ftl lng the return for the loss

year,  whichever is later. The taxpayer then has 90 days to file a report of

tax  purposes .  Tax  Law 5211.3 .changed taxable income for corporatlon franchise
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If such report is not flLed within 90 days, interest on the refund ceases to

accrue after the ninet leth day. Tax Law $1087(c).  Thus, non-Subchapter S

corporations have, in the aggregate, 12 months and 180 days to file a claim for

refund based on a carryback of a net operating loss deduction before interest

ceases to accrue. Under sect ion 1088(d),  as amended, Subchapter S corporat iong

have the same 18 month l-initation.

D. That lnasmuch as corporatl-ons whlch flle as part of a consolldated

group for federal purposes but, separately for franchise tax purposes do not

ftle indlvlduaL appllcatlons for tentative carryback adJustments with the

Internal Revenue Servlce, they do not come within the inherent 18 nonth limltatlon

for accrual of l.nterest as do all other non-Subchapter S corporatlons. Although

in this regard such corporations are slmllar to Subchapter S corporatlons'

consol idated federal  f l lers which fLle separate State reports are not speclf lcal ly

lncl-uded within the language of section 1088(d) of the Tax Law. However,

lnasmuch as under 20 NYCRR 3-8.1(a) such corporatlons are gl"ven the benefl.t of

the net operatlng loss deduction by being allowed to compute the loss and the

deduction as if they were fil ing on a separate basls for federal l.ncome tax

purposes, they are also to be treated as l f  f i l tng separate federal  returns for

purposes of the l ln l tat ion on accrual of  interest.  Slnce, as digcussed fs.s, ,

corporations which fil-e lnilivlduaL federal- returns have an 18 nonth l-inl"tatlon

on accrual of lnterest, corporations which are treated ttas if I ' f l"ll"ng on a

separate basis al-so have the same 18 nonth ll-nltation. Therefore, it was

proper for the Audit Dlvision to lnpose an 18 month llmltatlon on the accrual

of interest on petitionerts overpayment of tax resultl"ng fron Lts net oPeratlng

loss carryback.



the deniaLE. That the petition of llealth-Chem Corporation ls denied and

of refund of addit ional interest issued June 22, 1983 is sustained.

DATED: Al"bany, New York STATE TN( COMMISSION

N0\/ 0 7 1985


